
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



CONFLICTS BETWEEN INTERNATIONAL LAW AND 

TREATIES 

In protesting against the decision of the Central American Court 
of Justice in the recent case of Costa Rica v. Nicaragua, the latter gov- 
ernment says: 

It does not, and cannot, admit the unrestricted power that the court 
arrogates to itself to take cognizance of all the differences that may 
arise between the Central American States, . . . because no nation 
on earth would submit to the arbitrament of strangers its security and 
preservation. . . - 1 

In reply the court supported its decision, which had denied the 
capacity of Nicaragua to conclude the Bryan-Chamorro Treaty with 
the United States, and said: 

It must be evident, then, that if this strange reasoning were to find 
support among the other governments signatory to the Treaties of 
Washington, then at once, and perhaps forever, would be effaced an 
institution that now stands as the worthiest conquest of civilization, 
one of which the Central American States have been justly boastful 
and for which they have well merited the applause and admiration of 
the whole world. 2 

In his editorial comment on this case in the January number of 
this Journal, Professor Brown remarked: "The most significant 
point of international law raised by this whole controversy is the right 
of a state in its sovereign capacity to negotiate as a free agent with 
another sovereign state concerning matters of vital interest to other 
neighboring states." He concludes: "We need to recognize, in place of 
the archaic theory of sovereignty, the great principle, the fundamental 
reality of the mutual dependence, the common interests of the world." 3 

It was this need which the Central American Court recognized in 
upholding its jurisdiction, and which it regarded as its very raison 
d'etre. 

1 This Journal, Supplement, 11: 5. 2 Ibid. s This Journal, 11: 158, 159. 
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In a previous article in this Journal 4 the conclusion was reached, 
that when the state expresses its will definitely, as through a statute, 
courts will recognize such a source of law as superior to international 
law and apply the statute in case of a conflict. Statutes, however, 
ordinarily apply only within the territory of the state. 6 They are 
pronouncements of the internal sovereignty of the state. Thus, within 
its boundaries, judicial practice recognizes that the state enjoys I'auto- 
nomie de la volontS. 6 Is there a similar judicial recognition of the exter- 
nal sovereignty of the state? The very idea of international law seems 
to imply that the external activity of the state is limited by law, 7 but 
ordinary courts of justice, because of their limited jurisdiction, cannot 
often consider cases involving such activity. 8 There is, however, one 
type of case in which they may do so, that in which a conflict arises 
between the immediate will of the state as expressed in a treaty and 
international law. 

How far has general practice recognized that the capacity of a state 

4 Conflicts of International Law with National Laws and Ordinances, this 
Journal, 11: 1. 

6 '"All legislation is prima facie territorial.' Words having universal scope 
such as 'every contract in restraint of trade'. . . will be taken as a matter of course 
to mean only every one subject to such legislation, not all that the legislator may 
subsequently be able to catch." Justice Holmes, in American Banana Co. v. United 
Fruit Co., 213 U. S. 347 (1909). 

6 Even here the expression of the state's will must be unequivocal. Thus less 
definite sources of municipal law, such as executive orders, judicial precedents, etc., 
will not always stand in the way of the application of international law, even in 
case of a clear conflict, and municipal law will always be interpreted in harmony 
with international law if possible. See this Journal, 11: 1. 

7 The theory of sovereignty can be saved even here by assuming that the law 
is formed by agreement, in which case the will of each is not limited because it forms 
a voluntary component of the volontt ginirale. We speak, however, of sovereignty 
in the legal sense which gives meaning to the phrase, "The king can do no wrong." 
It is very clear that the will of the "sovereign" as expressed today by king, or 
president, or legislature, may not be in accord with the volonU gSnArale embodied 
in international law, even though the "sovereign" may have "agreed" to that law 
in the past. 

8 Judicial recourse to the doctrine of "political questions," "acts of state," 
and "actes du gouvernment," usually means that on matters relating to external 
sovereignty the courts have no jurisdiction and so will regard the acts of political 
agencies of the government as facts to be accepted, not as legal questions to be 
judged. 
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to conclude treaties is limited by customary international law and 
treaties which it has previously concluded with third states? The 
question can be answered by considering the relative legal weight given 
to treaties and international law. If a treaty provision in conflict with 
a rule of international law or an earlier treaty is held to be inoperative 
by a national or international court, an actual limitation has been 
imposed upon the power of the state to contract. Sovereignty has 
been compelled to bow before the law. 

Conflicts of international law (1) with treaties affecting nonsigna- 
tories, (2) with treaties affecting only signatories 9 and (3) conflicts 
between two treaties, will be considered successively. 

CONFLICTS OF INTERNATIONAL LAW WITH TREATIES AFFECTING 

NONSIGNATORIES 

Some writers have maintained that treaties in certain cases, as, for 
instance, when meliorating the harshness of earlier practice, 10 form 
a true source of international law and are obligatory even toward non- 
signatories. Wheaton said in his first edition: 

The effect of treaties and conventions between nations is not neces- 
sarily restricted, as Rutherforth has supposed, to those states who 
are direct parties to these compacts. They can not indeed modify the 
original and pre-existing international law to the disadvantage of those 
states who are not direct parties to the particular treaty in question. 
But if such a treaty relaxes the rigor of the primitive law of nations in 
their favor, or is merely declaratory of the pre-existing law, or furnishes 
a more definite rule in cases where the practice of different states has 
given rise to conflicting pretensions, the conventional law thus intro- 
duced is not only obligatory as between the contracting parties, but con- 
stitutes a rule, to be observed by them towards all the rest of the world. 11 

9 By signatories is meant states which have signed and ratified the treaty and 
exchanged ratifications. A state which has signed but not ratified a treaty is legally 
in the same situation as a state which has had nothing to do with the instrument. 

10 Examples are furnished by Article 12 of the treaty between the United States 
and Italy of 1871 abolishing the right of capturing enemy property at sea, and prior 
to 1856 by the numerous treaties providing for free ships, free goods. Many pro- 
visions of the Hague Conventions, as, for instance, No. XI, 1907, Article 5, exempt- 
ing the crew of captured enemy merchant ships from detention as prisoners of war, 
are also meliorations of customary international law. 

11 Henry Wheaton, The Elements of International Law, 1st ed., Philadelphia, 
1836, p. 50. As authority, Lord Grenville's speech in the House of Lords, Nov. 13, 
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Wheaton omitted this paragraph from the last edition revised by 
himself (1848), and the statement, except in reference to treaties de- 
claratory of international law, now receives no support. The proper 
rule seems to be that treaties need be observed only to the advantage 
of signatories, a condition expressly recognized in the Hague Conven- 
tions; 12 in a number of arbitration treaties concluded by the United 
States, which specifically exclude matters affecting third states from 
the scope of the arbitral agreement; 13 and in numerous other treaties, 
in terms requiring observance toward signatories alone. 14 A state by 
signing a treaty does not obligate itself to observe its provisions 
toward third states, 18 although a treaty worded in universal terms, 
relaxing the severity of customary international law, is apt to furnish 
a strong diplomatic argument against a signatory state by a nonsigna- 
tory claimant. 16 

1801 (Hansard, 36: 232, abstracted in Wheaton, History of the Law of Nations, 
N. Y., 1845, p. 408 et seq.), is cited, in which Lord Grenville opposed ratification of 
the treaty of June 17, 1801 with Russia on the ground, among others, that the 
meliorations of international law therein provided would be required of Great Britain 
by nonsignatory states. Marten's PrStis du droit des Gens, Paris, 1831, 1: 45, sec. 
7, and Kltiber, Droit des Gens, Paris, 1831, 1: 5, sec. 3 have been cited as of this 
opinion (Reddie, Inquiries in International Law, London, 1842, 157), but they 
appear to have been misunderstood (Ortolan, Diplomatie de lamer, Paris, 1856, 2: 442; 
Twiss, Law of Nations, Oxford, 1861, 1: 132), their actual view going little farther 
than that of Bynkershoek, that numerous treaties with a similar content furnish 
evidence of accepted international law. Twiss discusses the question at length, with 
the conclusion that a treaty relaxing a rule of international law may extend to 
other nations, "but this indirect result will depend not upon the force of the conven- 
tion as a contract, for that only binds the parties to it, but on certain considerations 
of right (jus) dehors the treaty." 

12 Most law-making conventions have in terms limited their operation to signa- 
tories. The Declaration of Paris, for instance, says "The present declaration is 
and shall be obligatory only among the Powers who have or who shall have acceded 
to it." 

13 As an example see treaty with Great Britain, 1908, Article 1, Malloy, Treaties, 
p. 814. 

14 In the treaty between the United States and Russia of 1854 the contracting 
parties recognized the principles of free ships, free goods, and the freedom of neu- 
tral goods in enemy ships as "permanent and immutable," but only engaged "to 
apply these principles to the -commerce and navigation of such Powers and states 
as shall consent to adopt them on their part as permanent and immutable." Malloy, 
p. 1520. u Dana, note to Wheaton, p. 610; Twiss, op. cit., 1: 134 et seq. 

16 This point was discussed by Lord Grenville in the debate in the House of 
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It is all the more true that third states cannot be expected to ob- 
serve or to acquiesce in rules acting to their disadvantage, because of 
treaties to which they are not signatory. 17 England was certainly 
under no legal obligation to observe the Armed Neutralities of 1780 
and 1800, or the United States to observe the Declaration of Paris 
during her Civil War, 18 except in so far as these treaties were merely 
declaratory of customary international law. 

The courts have held that the principle of enemy ships enemy 
goods, which was contained in a large number of treaties of the eigh- 
teenth and early nineteenth centuries, could not be applied as to prop- 
erty of a nonsignatory neutral in an enemy vessel. 19 By Article 19 of 
the treaty between Portugal and England of 1654 it was agreed that 
either state should restore the prizes of the other brought to its ports. 
Soon after the conclusion of this treaty, England being neutral, Sir 
Leoline Jenkins advised against the application of this provision with 
reference to a Portuguese vessel brought into an English port by a 
French privateer, on the ground that it deprived the belligerent captor, 
a nonsignatory, of a just right under customary international law. 
He said: 

The law of nations as it is at this day observed, seems not to pass 
any obligation on your Majesty to impart your royal protection unto 

Lords on the treaty with Russia of June 17, 1801, which embodied some of the 
principles of the second Armed Neutrality, Hansard, 36: 18, 200, 232; Sir R. Philli- 
more, Commentaries upon International Law, 3d ed., London, 1879-1889, 1:46. 

17 Phillimore, op. cit., 1: 46; Twiss, op. cit., 1: 136 et seq. 

18 Dana's Wheaton, pp. 456, 586, 608. 

19 The Nereide, 9 Cranch 388. This rule was not followed in Bolcher v. Darrell, 
Fed. Cas. 1607 (1795), the facts of which were as follows: France, being at war 
with Spain, a French privateer brought a Spanish prize laden with slaves to an 
American port. Darrell, acting as the agent of an Englishman, Savage, who held 
a mortgage against the Spanish slave-trader, seized and sold the slaves, contend- 
ing that the mortgagee being neutral, the slaves were neutral property and hence 
were exempt from capture by the French privateer, although in an enemy bottom. 
The court, however, held that the provision of the French treaty declaring for 
"enemy ships enemy goods" rendered the slaves enemy and ordered their return to 
Bolcher, the French privateer, saying, "It is certain that the law of nations would 
adjudge neutral property so circumstanced to be restored to its neutral owner, but 
the fourteenth article of the treaty with France alters that law by stipulating that 
the property of friends found on board the vessels of an enemy shall be forfeited." 
Here the sufferer was a neutral Englishman not party to the treaty. 
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one friend to the prejudice of another; this captor being jure belli, 
which is a very good title, in full and quiet possession of his prize . . . 
will take it for an act of partiality to have it now wrested out of his 
hands and given to his enemies; whereas no man's condition is to be 
made worse than another's in a place that is reputed of a common 
security upon the public faith. 20 

The advice to apply international law rather than the treaty is 
delivered with caution, and concludes with the remark: 

But I am taught that your Majesty's treaties with foreign nations 
are not to be any part of our speculations or debate in the court of ad- 
miralty, but to be interpreted by your Majesty's own judgment with 
the advice of your most honorable Privy Council. 

It is interesting to compare this case with that of the Appam, 21 
two and a half centuries later. The facts were similar, but international 
law had changed. In the latter case, the United States as a neutral 
restored a British vessel brought in as a prize by a German crew. The 
court said: 

The principles of international law recognized by this government, 
leaving the treaty aside, would not permit the ports of the United States 
to be thus used by belligerents. If such were permitted, it would con- 
stitute of the ports of a neutral country harbors of safety into which 
prizes captured by one of the belligerents might be safely brought and 
indefinitely kept. . . . The violation of American neutrality is the 
basis of jurisdiction and the admiralty courts may order restitution for 
a violation of such neutrality. 

Germany claimed the right to sequestrate her prize in the American 
port under Article 19 of the treaty between the United States and 
Prussia of 1799. 22 This was held inapplicable, as it referred to prizes 
conducted by war vessels, not to unaccompanied prizes. It is ques- 
tionable, however, whether if the treaty had been in point it would 
have been proper for the United States to apply it, for to do so would 

20 William Wynne, The Life of Sir Leoline Jenkins, London, 1724, 2: 732. Lord 
Stowell supported this opinion in 1798. "Now I have no scruple in saying, this is 
an article incapable of being carried into literal execution, according to the modern 
understanding of the law of nations; for no neutral country can interfere to wrest 
from a belligerent prizes lawfully taken." The Santa Cruz, 1 C. Bob. 49 (1798). 
See also, Phillimore, op. (At., 2: 143. 

21 The Appam, March 17, 1916, this Journal, 11: 448, 453. 

22 Malloy, p. 1492, revived by treaty of 1828, Art. 12, ibid., p. 1499. 
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have been to act in derogation of the international obligations of neu- 
trals to the disadvantage of Germany's enemies not parties to the 
treaty of 1799. 

Another example of the application of customary international 
law when conflicting with treaties affecting third parties is found in 
the American neutrality policy after 1793. France claimed privileges 
of outfitting privateers and disposing of prizes in American ports under 
the treaty of 1778. While the American courts at first allowed a re- 
stricted application of the treaty, 23 later a strict policy of neutrality was 
maintained, and upon French retaliation for alleged nonfulfilment of the 
treaty by the United States, it was abrogated by an act of Congress. 24 

As a final illustration of this principle may be cited the recent 
decision of the Central American Court of Justice in the case of Salva- 
dor v. Nicaragua, holding that Article 2 of the Bryan-Chamorro Treaty 
of 1914 between Nicaragua and the United States, granting the United 
States a ninety-nine year lease of a naval station on Nicaraguan terri- 
tory on the Gulf of Fonseca, could not be applied as in derogation of the 
international rights of Salvador and Honduras to "condominium" in 
the gulf. 26 

The theory of a general obligation flowing from treaties appears 
more reasonable in reference to great "law-making" 26 conventions 
of which large numbers of states are signatory, but it is believed that 
even here it cannot be applied as a legal principle. Such conventions 
may be divided into three classes: 27 (1) international settlements, 
(2) international law-making, and (3) international cooperation. 

The first class consists of the great treaties of peace, such as those 
of Westphalia (1648), Utrecht (1713), Vienna (1815), Paris (1856), 
Berlin (1878), and treaties establishing boundaries, or status, such as 
the various neutralization treaties. Such treaties establish and define 
the entities which are to be subjects of international law for an indefi- 

23 The Amity, Fed. Cas. 9741. 

24 Act of July 7, 1798, 1 Stat. 578. On the controversy between France and the 
United States, see Moore's Digest, 5: 591, et seq. 

26 Decision rendered March, 1917; printed in this Journal, infra, p. 674. 

26 This term is suggested by Oppenheim, International Law, 1: 23, 518. 

27 This classification and terminology are used by Pitt Cobbett, Cases and 
Opinions on International Law, London, 1909, 1: 10. 
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nite future period and might be spoken of collectively as the constitu- 
tion of the family of nations. Are such treaties of general obligation? 
Could a nonsignatory state reopen a boundary dispute settled by such 
a treaty? Could a state other than Great Britain protest to the United 
States against tolls discriminations in the use of the Panama Canal 
on the basis of the Hay-Pauncefote Treaty of 1901? Could a neutral- 
ized state invoke the neutralization treaty as against aggression by a 
state not a party to that treaty, or would a third state have a legal 
ground of protest against a declaration of war upon a neutralized 
state? Visscher, in speaking of the Belgian neutralization treaty, 
says: 28 "In the case in point the violation of these treaties implies 
more than the rupture of a contract: it constitutes a disregard of an 
objective rule of international law." 

There appear to be no formal decisions on such a question as this, 
but it is believed that while the provisions of treaties establishing a 
permanent condition of things may be of universal obligation, this 
results from the general acceptance and acquiescence in their terms by 
all states, not from the treaty itself. Thus, to invoke such a treaty 
against or in behalf of a nonsignatory state, a tacit acceptance of the 
conditions in question would have to be shown. 

The second class of "law-making treaties" consists of such con- 
ventions as the Declaration of Paris, the Geneva and Hague Conven- 
tions, and the Declaration of London. They establish rules and prin- 
ciples of international law and are by analogy sometimes spoken of as 
codes and statutes of the world society. However, it is clear that the 
analogy cannot serve to attribute to such conventions a general obli- 
gation. They are usually limited in terms to the signatories, and al- 
though frequently cited in diplomatic correspondence where one or 
both parties are not signatories, this is done on the assumption that 
the article cited is merely declaratory of customary international law. 29 

28 C. Visscher, Belgium's Case, London, 1916, p. 17. 

29 As an instance, see the correspondence between Germany and the United 
States in the case of the William P. Frye. (This Jotjbnal, Special Supplements, 
9: 180, 10: 345.) Both the Declaration of London and the Prussian-American 
Treaty of 1799 were frequently cited, but in a very different manner. The former, 
which was not ratified at all, merely as evidence of international law, and the latter 
as a binding obligation. 
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As conventional obligations they are only binding upon signatories, 
though by their general acceptance they are of high value in determin- 
ing what the rule of customary international law is. 30 

The third class of general international conventions comprise such 
documents as the General Act for the Repression of the African Slave 
Trade, the Universal Postal Convention, the International Sanitary 
Convention, etc. They establish international administrative bureaus 
and regulations for their operation. They are in terms and by their 
nature effective only as between signatories. 

Treaties may, as Bynkershoek insists, furnish evidence of custom- 
ary international law by which nonsignatory states are bound, but 
the obligation flows from the customary law, not the treaty. 31 Treaties 
as such are of effect only within the legal order composed of the signa- 
tories, and there would certainly be grounds of protest if a state at- 
tempted to apply a treaty to the disadvantage of a party whose state 
was not signatory. Customary international law supersedes treaty 
provisions where rights of nonsignatories are involved. 32 

30 The preamble to the Declaration of London states the purpose of the con- 
ference to have been "to determine together as to what are the generally recog- 
nized rules of international law within the meaning of Article 7 of the Convention 
of the 18th October, 1907, relative to the establishment of an International Pri ze 
Court." 

31 Bynkershoek, Ques. Jur. Pub., lib. 1, c. 10, ed. 1752, 1: 77, cited Dana's 
Wheaton, sec. 15, p. 24; Phillimore, op. cit., 1: 48; Twiss, op. cit., 1: 135. See also 
the Maria, 1 C. Rob. 360; Martens, op. cit., 1: 45, sec. 7; Kluber, op. cit., 1: 5, sec. 3. 

32 The most noteworthy failures to apply this rule have been in the case of 
treaties giving special privileges in time of war. The operation of such a treaty by a 
neutral is necessarily an infraction of the rights of third parties under customary 
international law, for it involves a violation of the neutral's duty of impartiality. 
Treaties of the seventeenth and eighteenth centuries frequently permitted the 
levy of troops in the territory of one of the signatories when neutral. These are now 
all obsolete as clearly in derogation of customary international law, but levies 
were permitted under them in the latter part of the eighteenth century, notably by 
neutral German states to Great Britain in the American Revolution. (See Hall, 
International Law, 4th ed., pp. 601 et seq.) The special privileges of bringing in 
prizes and repairing privateers in American ports granted to France by the treaty 
of 1778 have already been mentioned. In a few cases the United States courts 
held that the prizes taken by French vessels brought into American ports could 
not be restored on account of contraventions of customary international law if the 
acts were within the treaty privileges. See the Phoebe Ann, 3 Dall. 319, the Friend- 
ship, Fed. Cas. 3291, the Amity, Fed. Cas. 9741. See also Moore, 5: 591-598. These 
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CONFLICTS OF INTERNATIONAL LAW WITH TREATIES AFFECTING 
ONLY SIGNATORIES 

Where only signatories are concerned, as a general principle the 
reverse will be true, and treaties will take precedence of customary- 
international law. Courts have, however, sometimes applied custom- 
ary international law in the case of such a conflict, on the ground that 
the treaty was intended to be declaratory of international law which 
had subsequently changed. Thus, although a number of its early 
treaties required the carriage of sea letters or passports by merchant- 
men of the signatories when neutral, on penalty of forfeiture as prob- 
able enemy vessels, the United States prize courts have not condemned 
such vessels if other evidence showed a genuine neutral character. 33 
The advantages of customary international law have been thus applied 
in spite of the treaty. 

Treaties have generally been interpreted so as not to conflict with 
customary international law. Thus a British treaty with Sweden of 
1666 forbade either signatory to "lend" ships to an enemy of the 
other. The British captors of a Swedish vessel, The Ringende Jacob, 
sought its condemnation, on the ground that by carrying on contra- 
band trade it had been "lent" to the enemy and hence was confiscable 
under the treaty. Lord Stowell interpreted the provision as meaning 
a putting in entire control of the enemy and hence reconciled the treaty 
to the then existing rule of international law which released neutral 
vessels carrying a small amount of contraband. The court admitted 
that customary international law of the time when the treaty was 
made had required the condemnation of vessels engaged in contraband 
trade, but the owners were entitled to the benefit of the relaxed prac- 

privileges not only conflicted with customary international law, but with the Jay 
Treaty with Great Britain of 1794. A recent example of similar character is fur- 
nished by the permission of Portugal to let British troops pass across its territory 
in South Africa during the Boer War, in accord with Art. 11 of the treaty of June 
11, 1891. (Martens, N. R. G. ii, 18: 185.) This was of obvious disadvantage to 
the enemy of Great Britain, a nonsignatory of the treaty. For this and other 
examples see L. Oppenheim, International Law, 2d ed., New York, 1912, 2: 371-372. 
33 The Amiable Isabella, 6 Wheat. 1, in reference to Art. 17, of the treaty with 
Spain, 1795, Malloy, p. 1647. The Pizarro, 2 Wheat. 227; the Venus, 27 Ct. CI. 
116 (1892). 
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tice of modern international law. 3 * This decision is particularly strong 
because to the disadvantage of the government whose court rendered 
it, and indicates that treaties will generally be interpreted so as not to 
derogate from rights recognized under customary international law. 
The Alaskan boundary arbitration of 1903 was a notable instance 
of the interpretation of a treaty in harmony with international law, 
especially with the principle of prescription. 36 In fact, the Canadian 
Commissioners dissented from the opinion of the tribunal on the ground 
that international law and public policy rather than the treaties had 
guided the majority. 



CONFLICTS BETWEEN TWO TREATIES 

Where the provisions of two treaties are in conflict, the proper rule 
would seem to require that where the signatories are the same, the 
later rules, 36 but where the signatories are different the earlier rules, 
for in that case one of the signatories of the first treaty, not having 
assented to its abrogation, the other signatory was not competent to 
abrogate it alone, by the conclusion of a conflicting treaty with a third 
state. 87 Such a conflict arose between Article 17 of the treaty of the 

84 The Ringende Jacob, 1 C. Rob. 89 (1798); Phillimore, op. cit., I: 42. 
35 British and Foreign State Papers, vol. 96; Pitt Cobbett, op. cit., 1: 96. 

86 Cushing, Att. Gen., 6 Op. 291. There are numerous cases of treaties made 
specifically to supersede earlier treaties with the same party, as for example the 
Hay-Pauncefote Treaty concluded by the United States with Great Britain in 1901 
to supersede the Clayton-Bulwer Treaty of 1850, in reference to the Panama Canal. 
The Hague Conventions undoubtedly have superseded numerous bilateral treaties, 
thus treaties requiring one signatory when neutral to furnish a limited aid to the 
other when belligerent by contingents of troops, passage of troops across territory, 
embargo of arms, or use of ports for replenishing cruisers (see Oppenheim, op. cit., 
2: 372), undoubtedly conflict with the fifth and thirteenth Hague Conventions of 
1907 which require neutrals to observe impartiality and to prevent the unneutral 
use of their territory by belligerents. Such a treaty as this, which is largely declara- 
tory of customary international law, would undoubtedly take precedence of the 
earlier treaty, even though both parties of the latter were not signatories of the 
former. In so far, however, as the Hague Conventions are not merely declaratory 
of preexisting law, the rule that a special treaty supersedes a general one would 
apply. 

87 Phillimore, op. cit., 1: 44; Vattel, Bk. 2, c. 12, sec. 165; c. 2, sec. 27; Dalloz, 
Kept. t. 42, 1st part (1861), s. v. Traits international, No. 152; Pradier-FoderS, 
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United States with France of 1778 and Article 24 of the treaty with 
England of 1794. The former required the United States to admit 
French privateers and their prizes to American ports for purposes of 
repair and supplies, whereas the latter required her to forbid all belliger- 
ent privateers these privileges. 38 In the case of the Amity, 39 a British 
vessel taken prize by the French and sold in the United States, the United 
States court admitted the validity of the earlier French treaty, and 
refused jurisdiction, but it later became evident that these privileges 
were incompatible with the obligations of neutrality imposed by 
customary international law, and the French treaty was abrogated by 
legislative act in 1798. 40 

A conflict appears to exist between the Hay-Varilla Treaty, con- 
cluded by the United States with Panama in 1903, and the Hay-Paunce- 
fote Treaty previously concluded with Great Britain in 1901. Article 
19 of the former exempts vessels of Panama from all tolls in using the 
Panama Canal, while Article 3 of the latter requires equality of tolls 
to the vessels of all nations using the canal. Section 5 of the Panama 
Canal Act of August 24, 1912, recognizes the exemption of Panama 
vessels. Great Britain protested against the exemption given to Ameri- 
can vessels, also contained in this section, and in the same note made 
mention of the Panama exemption as being also contrary to the Hay- 
Pauncefote Treaty, but did not insist upon it. 41 This treaty conflict 

TraiU de droit international public, Paris, 1885-1906, Vol. 2, sec. 1013; W. Kauf- 
manu, Die Bechtskraft des Internationalen Recktes, Stuttgart, 1899, pp. 38, 85. 

88 See treaty United States-Prance, 1778, Arts. 17, 19, 22; treaty United States- 
Great Britain, 1794 (Jay Treaty), Arts. 24, 25. It is not clear that the French treaty 
actually gave the wide privileges claimed for it by the French (see Moore, B: 591- 
598), nor that the British treaty was in conflict with it, if correctly interpreted. 
While the 24th Article of the latter categorically forbids the arming of privateers, 
their provisioning more than sufficient to reach the nearest home port, and the sale 
of prizes in neutral ports, the 25th Article, which prohibits the giving of "shelter 
and refuge" to privateers with prizes, makes express exception in case of obliga- 
tions of prior treaties. 

39 The Amity, Fed. Cas. 9741 (1796). See also the Phoebe Ann. 3 Dall. 319; 
the Friendship, Fed. Cas. 3291. 

40 Act of July 7, 1798, 1 Stat. 578, Moore, 5: 356. 

41 See note of Sir E. Grey, Nov. 14, 1912; reply of Mr. Knox, Secretary of State, 
Jan. 17, 1913 (Diplomatic History of the Panama Canal, pp. 91, 95). The whole 
question is discussed in L. Oppenheim, The Panama Canal Conflict, Cambridge, 1913, 
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does not seem to have come before the courts, and it is highly probable 
that, in view of the peculiar position of Panama in reference to the 
canal, the exemption of her vessels from tolls being one of the condi- 
tions upon which she permitted the canal to be constructed, this exemp- 
tion will not be seriously questioned. The Act of June 15, 1914, re- 
pealing the exemption of American vessels from tolls, continues the 
Panama exemption. 

The recent decision of the Central American Court of Justice in 
the case of Costa Rica v . Nicaragua 42 involves a conflict between two 
treaties. Costa Rica alleged that article 1 of the Bryan-Chamorro 
Treaty of 1914 between Nicaragua and the United States, whereby 
the United States obtained the exclusive right of constructing .& canal 
across Nicaraguan territory, was in conflict with the Canas-Jerez Treaty 
of 1858 between Costa Rica and Nicaragua as interpreted in an arbitral 
award given by President Cleveland in 1888. Under this treaty, in 
view of the fact that the only practicable canal route in this region 
would include the San Juan River, which formed part of the boundary 
between Costa Rica and Nicaragua, Costa Rica claimed the right to 
be consulted on any canal project affecting her interests and to give 
an opinion more than "advisory" in case her "natural rights" were 
affected. The decision in favor of Costa Rica upheld the earlier as 
against the later treaty. 

The principles applicable to conflicts between international law 
and treaties may be summarized as follows: 

(1) Treaties are of legal validity only as between signatories and are 
superseded by customary international law in determining the rights 
of nonsignatories, when no statutory rule exists. 

p. 48. The exemption of Colombian vessels from tolls was provided by Article 17 of 
the unratified treaty of 1903, by Article 1 of the unratified tripartite treaties of 1909 
between Colombia, Panama, and the United States, and by Article 2 of the proposed 
treaty of 1914. (Charles, Treaties, pp. 223, 234.) Great Britain ultimately con- 
sented to this exemption, in view of the "entirely special and exceptional position 
of Colombia toward the Canal." (Mr. Bryce to Mr. Bacon, Feb. 24, 1909, Diplo- 
matic History of the Panama Canal, Senate Doc. No. 474, 63d Cong., 2d. sess., 
p. 81.) 

42 Costa Rica v. Nicaragua, Sept. 30, 1916, this Journal, 11: 181; answer of 
court to protest of Nicaragua, ibid., Supplement, 11: 3; editorial comment, ibid., 
11: 156. 



CONFLICTS BETWEEN INTERNATIONAL LAW AND TREATIES 579 

(2) Treaties ordinarily take precedence of customary international 
law in determining the rights of signatories, but when derogating from 
rights of nonsignatories under customary international law, or from 
rights of signatories recognized by that law since the conclusion of the 
treaty, they will generally be interpreted in harmony with it. 

(3) Where two treaties are in conflict, courts will generally give 
precedence to the earlier if the signatories are different; to the later if 
they are the same. 

It thus appears that states do not enjoy unlimited freedom of con- 
tract, but limitations imposed by both their own prior acts and 
customary international law may be enforced through the action of 
national and international courts. 

Qtjincy Wright. 



